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and, m particular, the life of a population which, like that of Danzig, 15 part of a'nation, cannot
in the long run be cramped, by articles and paragraphs fabricated m the days of Germany’s deepest
political and spiritual distress. Though almost throughout its mdependent existence, the fate
of the Free City of Danzig has been determimed by the League of Nations, we nevertheless hope
that, mn Geneva, where political realities are given such very great weight, the fact that the
distribution of political power m Europe has been fundamentally changed cannot continue to
be ignored. Particularly 1s this true in comparison with the time when as the result of the Marxist
revolt, Germany lay prone and powerless, and when, through this same betrayal, the Free City
of Danzig was set up. Articles and paragraphs have no meanmng unless there are men of flesh
*and blood at hand who are deterniined to respect them as a rule of life which has been committed

- towriting. To-day the cause of Danzig’s severance from the Motherland, which was to provide
the newly-created Republic of Poland with a free. outlet to the sea, 1s spontaneously respected
by the German people and also by the Free City of Danzig, as a political law. Discussion regarding
the continued existence and development of this severed territory 1s therefore no longer the
exclusive privilege of the organs of the League and, mdeed, were such the case, the principle
of the self-determination of peoples would be devoid of meaning. In sober recognition of the
realities of theanterplay of political forces in Europe, the Free City of Danzig will, mn the future
-as m the past, pursue its policy of direct negotiation and agreement with Poland. To the satis-
faction of the Senate, the friendly relations of the two States, which were troubled for a short
.period m the course of last summer, have agam been restored. Relations are good and friendly,
and there 1s every prospect of further progress mn the same direction.

We particularly rejoice m the fact that the relations of Germany our Motherland, with
Poland, our neighbour, are on the same friendly footing. To say that between Berlin and Danzig
the best possible relations are mamtamed would be superfluious. How could it ‘be otherwise
between National-Socialist Germany and the one German State outside the frontiers of the Reich
which 1s ruled by a National-Socialist Government ? The economic and national revival m our
Motherland not only fills us with mward satisfaction, but gives us that steadfastness of heart
which 1s necessary if we are to triumph over our own hard fate.

We National Socialists are not the kind of men to pursue a mere day-to-day policy—an
ostrich policy We know that it 1s only through a gloomy present that we can win through to
a better future. We know that struggle 1s the essence of all life. As soldiers of the National-
Socialist revolution, well tried m the stern years of conflict, we stand at our post and will never
desert it. If the Opposition believed that by rumours of the resignation of some members of
the Senate they could sap the strength of the present Government, I mught retort that, in the
National-Socialist movement, there 1s no such thing as resignation. A National Socialist 1s
recalled or else he falls. With us, decisions of the Opposition carry no weight. Nothing counts
but the orders of our leaders. These leaders will never allow the forces of discord and disintegration
to regain the upper hand. We stand here, therefore, as the men of the new epoch in German
history resolute 1n action and rejoicing to bear our heavy load of responsibllity 1n the consciousness
that, m accordance with the old Danzig tradition, we are mantammng the bonds between tlus,
our homeland, and the German nation.

ANNEX 1583.

C.19.1936.VII.
FREE CITY OF DANZIG.

PETITIONS FROM THE SOCIAL-DEMOCRATIC PARTY THE CENTRE PARTY AND
THE GERMAN NATIONAL PEOPLE’S PARTY CONCERNING THE GENERAL
ELECTIONS TO THE POPULAR ASSEMBLY OF THE FREE CITY ON APRIL 471H, 1935.

LETTER, DATED DECEMBER 21ST, 1035, FROM THE HI1GH COMMISSIONER OF THE LEAGUE OF NATIONS
AT DANZIG TO THE SECRETARY-GENERAL TRANSMITTING THE FOLLOWING COMMUNICATIONS:

(x) Petition, dated November 26th, 1935, from the Social-Democratic Parly the Centre Party
and the German-National People’s Party

(2) Observations of the Senate of the Free City dated December 13th, 1935, relating to the
Petition dated November 26th, 1935

(3) Letter from the Petitioners, dated December 10th, 1935, transmitting a Statement of lhe
Difficulties which the Carrying-out of a Referendum with a View to securing the Dissolution
of the Popular Assembly would Encounter

(4) Swupplementary Petition, dated December 4ih, 1935, from the Social-Democratic Party, the
Cenire Party and the German National People’s Party.
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Danzig, December 21st, 1935.

I have the honour to enclose herewith a jomnt petition from the Social-Democratic Party the
Centre Party and the German National People’s Party urging that general elections to the Volkstag
which were held on April 7th, 1935, should be declared mnvalid on the grounds stated.

Tt will be observed that the Senate when asked for its observations on the petition confines
its reply 1 to the statement that, as the High Court of Danzig has already given a deasion with
regard to these elections, the matter can go no further, except 1 so far as may be provided by
Article g of the Constitution. Article g states:

“ The Popular Assembly may be dissolved before the end of its term of office (¢) by its
own décsion, (b) by a referendum. ”

Apart from the merits of the case which 1s made by the petitioners, the reply of the Senate
gives me no alternative but to request that the matters should be considered by the Council mn
view of the guarantee of the Constitution by the League of Nations.

The first paragraph of Article 10 of the Constitution states:

“ All petitions against the election of members {of the Popular Assembly) shall be decided
by the Supreme Court of the Free City of Danzig. Such cases shall be heard 1n open Court. ”

It will. be recalled that the Council of the League of Nations, mn a report adopted on
January 18th, 1934,% declared that:

“ The Council must remain sole judge of its own action mn every case that may be submitted
to it, 1 virtue of the League of Nations guarantee of the Constitution.”

It will also be recalled that questions relating to the Constitution were before the Couna
at its May session 3 when a committee of distingmshed junsts was appomnted to consider the
questions, mcluding that relating to the Decree for the Protection of the Good Name of National
Associations and the Decree relating to the Wearing of Uniforms.

These two decrees were found by the Committee of Jumnsts to be unconstitutional,® but the
Senate had submitted that the Council should consider itself unable to concur in the view of the
Committee of Jurists, since to do so would mvolve dissenting from four judgments of the Cnminal
Chamber of the Danzig Supreme Court, of which the Senate communicated the text to the Council.
The Council’s report continues:?®

“ The passage which I have just quoted from the report approved on January 18th,
1934, shows that the Council has no desire to substitute itself for or become a court of appeal
from the Danzig courts, but, on the contrary fully recognises their function 1n regard to the
mterpretation of the Constitution and the necessity of mamtaimng thewr anthority. It also,
1 my opmmion, shows that the League of Nations, 1n its capacity asguarantor of the Constitution
of Danzig, while according to the judgments of the courts the respect and authority which
must be due to them, cannot be prevented by a decision of any organ of the Free City whether
judicial, legislative or executive, from ntervening 1n cases where it considers such intervention
to be necessitated by a breach of the Constitution.”

The Senate 1 its reply also refers to the possible procedure of Article g of the Constitution,
which provides, wnfer alia, for the dissolution of the Popular Assembly by a referendum. The
text of the law laying down the method by which a referendum may be held 1s also attached.

Prior to the receipt of the Senate’s reply I had already received a document from the
petitioners ¢ dealing with the difficulties. which they allege would exast in the attempt to attamn
their object by means of a referendum, and another document (dated December 4th)?relating to their
petition with special reference to the position of the National-Socialist Party in Danzig and its
leader, M. Albert Forster.

The last two ‘documents have been forwarded to the Senate for its observations and I shall
transmit immediately any observations the Senate may make thereon.®

(Signed) Sean LESTER.

1 See page 188.

2 See Offictal Journal, February 1934 (Part I}, page 139.

8 See Offictal Journal, June 1935, page 649.

¢ See Offictal Journal, November 1935, pages 1293 and 1297.
5 See Official Journal, November 1935, page 1187.

¢ See page 189.

7 See page 191.

8 See page 198.
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(r) Petition, dated November 26th, 1935, from the Social Democratic Party, the Centre Parly and
the German National People’s Party.

[Translation from the German.] Danzig, November 26th, 1935.

To the High Commussioner
of the League of Nations.

The undersigned representatives of the Social-Democratic Party, the Centre Party and the
German National People’s Party 1n the Free City of Danzig, beg to submit the following petition
to Your Excellency"

I

In its judgment annexed hereto,® dated November 14th, 1935, the First Civil Chamber of
the Supreme Court of the Free City of Danzig pronounced upon the complaints submitted aganst
the validity of the elections to the Danzig Popular Assembly Of the seven parties and groups
which took part m the election, five—that 1s to say 1n addition to the parties undersigned, the
Plenikowski group (Commumsts) and the Pietsch group (Independent ex-Servicemen)—have
contested the constitutionality of the election. The Polish group did not associate itsell with
this proceeding, but as appears i Your Excellency’s report of May 6th, 1935, to the Council
of the League of Nations regarding the elections to the Popular Assembly (reproduced with
annexes m the June number of the Offictal Journal, pages 819 ff.), the diplomatic representative
of the Polish Republic entered a formal protest with regard to a large number of election incidents
affecting the Polish group.

As an mdication of the petitions based on these various complaints, we further append a
copy of the address * delivered during the oral proceedings before the Supreme Court on October
30th, 1935, by counsel for one of the complanants; in that address, the particulars of the petitions
are systematically set out and discussed from the legal pomt of view

After hearing exhaustive arguments on the facts and grounds of the complaints, the Supreme
Court found that, though m certan particulars these were not proved and of no great importance,
m other respects, they were both proved and of a very serious character. The Judgment of the
Court includes the following specific findings:

1. In eighteen rural districts there were “flagrant infringements of the electoral
provisions of the Danzig Constitution” and “other serious procedural wregularities ”
(pages 2o ff. of the Judgment). The Supreme Court declared the election 1n these districts
mvalid. In other electoral districts, cases of violation of the secrecy of the ballot were also
established (pages 18 ff. of the Judgment) which led the Court to rectify the result of the count.

2. In a few cases, polling iuregularities led to the invalidation of individual votes
(page 26 of the Judgment).

3. The petitioners’ complamnt that the prmciple of electoral freedom was violated
through unlawful pressure on electoral opimon, m particular through official propaganda
on behalf of the National-Socialist German Workers’ Party (N.S.D.A.P.), interference with
the election campaign, and the mertia of the police, was found by the Court to be justified
i a number of particulars.

As regards the Court’s findings under Nos. 1 and 2, we shall confine ourselves in the present
petition to referring, amongst the various pomts 1n regard to which the question of a violation
of the Constitution might anise, to the problem of the electoral qualifications of Danzigers resident
abroad. That this 1s a constitutional question 1s obvious on fwo grounds. The night of Danzigers
resident abroad to vote was recogmsed 1 a Legislative Decree of July 7th, 1933 (Legal Gazelte,
page 323), which was based upon the Law for the Relief of the Distress of People and State of
June 24th, 1933 (the so-called Enabling Law). The question of the constitutionality of the
Enabling Law has been touched upon by the Council of the League of Nations on a number of
occastons, but has not so far been decided. On this pont, the parties undersigned have expressed
their opinion m a memorandum submitted to the Permanent Court of International Justice at
The Hague with regard to the questions relating to penal legislation referred to the Court for
an'advisory opmmon by the Council’s decision of September 21st, 1935. That part of the memo-
randum which relates to the Enabling Law 1s to be found 1 an annex to the present petition.!
The recognition of the nght of Danzigers resident abroad to vote 1s, however, also a constitutional
problem 1n virtue of the principle of the umversality and equality of electoral rights as laxd down
m Article 8 of the Danzig Constitution. The justice of the attitude of the undersigned parties
mn this matter appears from the considerations set out on pages 14 ff. of counsel’s address as
reproduced mm Annex 2.1

The most 1mportant part of the Supreme Court’s judgment, however, consists of the findings,
referred to under 3 above, to the effect that the principle of freedom of election had been violated.
As the Court’s conclusions in this connection form the chief basis and cause of the present petition,
it may be appropriate to give a short summary of these findings:

L Note by the Secretary-General. — The document i question has been deposited 1n the archuves of the Secretariat
and 1s at the disposal of the Members of the Council.
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(@) Undue electoral pressure was brought to bear in that the Senate lent the State Relief
Service, the Mumicipal "Fire Brigade and Telegraph employees to put up National-Socialist
decorations on streets and houses (page 33 of the Judgment).

(}) Undue electoral pressure was brought to bear m that the Senate permitted the N.S.D.A.P
to decorate streets and official buildings with a lavish display of party emblems (Judgment, page 33).

(6) Undue electoral pressure was brought to bear in that the Senate placed rooms m State
and mumcipal buildings at the disposal of the National Socialists for the holding of at least thirty
election meetings for State employees during working hours (Judgment, page 33).

(#) Undue electoral pressure was brought to bear m that the State broadcasting station which
—to use the words of the Judgment, page 34—" 1s umique m its effectiveness as a means
of propaganda ” was made exclusively available for the propaganda of the N.S.D.A.P., its use bemg
refused to all other parties.

*(6) Undue electoral pressure was brought to bear mn that, by order of the Senate, the postal
authorities ignored the provisions of the laws in force and distributed three postal circulars on
behalf of the N.S.D.A.P propaganda orgamsation, while refusing the Centre Party’s request for
sumilar treatment on the grounds that this would be contrary to the law.

Undue electordl pressure was brought to bear in that Forster, the District Leader of the
N.S.D.A.P i Danzig, who moreover 1s a German national, a Prussian State Counsellor and a
Member of the German Reichstag, declared—according to the uncontradicted reports of two
newspapers—in a speech to officials and public employees: “ Those who serve the Social Democrats,
those who help the Centre Party and those who assist the German Nationals, are helpmg the
mternational authorities, and thus forfeit thewr right to remam officials. After April 7th, such
offictals will be dismissed without a pension ” A further finding, the significance of which extends
beyond the immediate purpose of the judgment, and which 1s indeed of fundamental and deasive
mmportance as regards the whole position m Danzig, was that, though the distnct leader had no
official standing, it was mmmatenal from the pomnt of wview of official pressure on the elections
“ whether such mfluence was exerted by a person 1n authority or by someone who, like the district
leader, had mfluence over such persons ” (Judgment, page 35).

(¢) Undue electoral pressure was brought to bear m that i a number of communes the
regulation roll-call for relief workers, which everywhere was associated with a march-past m front
of the swastika flag—the general legality of such roll-calls from the pomt of view of the freedom of
opmion guaranteed m Article 79 of the Constitution the Supreme Court left undecided—" was
mproperly used to bring to bear undue pressure on the voters of the other parties ¥ (Judgment,
page 50). In various communes, electoral pressure was also brought to bear through other offiaal
measures (Judgment, pages 38 ff.) 1 this connection, the Court (page 59) was particularly severe
m its condemnation “ of the attempted use of such measures 1n certan cases to bring pressure fo
bear on candidates of the other parties to mduce them to withdraw their candidatures ”

(%) As to the complaints regarding the conduct of the police, it was found that a meeting
of the Social-Democratic Party had been unjustifiably dissolved (Judgment, pages 43 and 44),
that as regards the treatment of posters of the Social-Democratic and Centre parties by the Chief
of Police “the complamt regarding flagrant discrimmnation had been shown to be justified ”
(Judgment, page 44), and that the police had failed 1 its duty i a number of cases (Judgment,
page 48), which were “ calculated to create among the voters of the other parties an 1mpression of
defencelessness and which must therefore be regarded as a serious imstance of official mfluence on
-the election ¥ (Judgment, page 59).

(i) Inthelast place, the Judgment mentions (page 57) as a case of unwarranted and arbitrary
action on the part of the police, the fact that it did not apply to the N.S.D.A.P the Decree of
August 18th, 1934, regarding the prohibition of public collections (Legal Gazetle, page 673).

To the numerous and serious mfringements of the constitutional principes of electoral freedom
and equality as established by the Supreme Court may be added a number of other complants
which the Court, placing a restrictive mterpretation on the powers granted it under the Constitution,
believed it was unable to entertain on account of untenable matenal considerations and, 1n one case,
as the result of an error. We shall only deal here with cases mvolving important questions of
prnciple:

(@) In passmg judgment, the Supreme Court went upon the principle (Judgment, page 28)
that whenever the facts underlymng complants had been the subject of admimstrative and legal
proceedings, it was itself bound by the decisions of the appeal mstances, even when such decisions
had only been come to after the election. Whenever there was a possibility of appeal proceedings
and such proceedings had not yet been taken, the Supreme Court refused to consider the facts
complamed of, even though, had the decision been reversed, the consequences of the mfrmgement
might still have been remedied.

The Supreme Court’s attitude 1n this matter 1s mcompatible with Articles 8, x0 and 71 of the
Danzig Constitution. According to Article 10, it 1s the Court’s duty to examine the validity of an
election from the pomt of view of whether the principles laid down 1 Article 8 as determining such
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validity have been observed. According to Article 71, the Court 1s bound, when considermg election
petitions, to base its judgment—mn addition to the provisions laid down m Article 8—on the
“ fandamental nghts and duties” When hearing election petitions, the Court has therefore an
mherent right, and also duty to examime any complamts brought before it. This also,follows
mdisputably from the fact that, when hearing election petitions, the Court must be guided by the
very special provisions of Article 8 of the Constifution which do not arse i the decisions of
other mstances. Even when confirmed by the Senate as the second imstance, a police decree may
violate the principle of electoral freedom and also—mn the case, for example, of the prohibition of a
newspaper—the constitutional principle of the freedom of the Press. In such cases, the Supreme
Court would have all the less justification for declimng jurisdiction, as, according to its own
findings mn a large number of cases, the authorities, including those of the highest rank, have done
everything m their power (Judgment, pages 58 and 59) to assist the N.S.D.A.P and hamper the
other parties. There 1s therefore every possibility that decisions even of the higher instances may
have been mfluenced by this attitude, at least during the election period.

That the Supreme Court’s view was untenable 1s particularly clear in regard to the treatment
of the prohibition of newspapers (Judgment, page 45). The Danzger Volksstimme, the organ of the
Social-Democratic Party was prohibited for four days on March 23rd, 1935, and confiscated on
April 4th and April 6th (the latter beng the day before the elections). The petition lodged agamst
these measures was rejected by the Senate on April 27th, 1935—.¢., twenty days after the elections.
The Supreme Court considers it 1s precluded by the Senate’s decision from considering whether
these prohibitions of the paper were unwarrantable mterferences with the elections and offences
aganst Article 79 of the Constitution. If the Supreme Court had taken mto consideration the
numerous prohibitions and confiscations of newspapers and election literature (as described above)
—the prohibitions of the Volksstimme were only one case amongst many (see Annex 2, page 7)—-
it1 could not have failed to find other serious cases of the exercise of official mfluence on the
elections.

The same thing 1s true of the cases of protective arrest, the complamt in connection with which
1s that candidates of the S.P.D were taken mto protective arrest before the elections without any
Justification. The Supreme Court declines to deal with these cases, on the ground that the parties
concerned did not lodge any appeal. The finding of the Court i this respect 1s m conflict with the
facts. Thomat and Neumann lodged appeals on March 2zgth, 1935, and Noetzel and Kuschel on
April 1st, 1935, through their respective counsel. The decision with regard to the appeal 1n the cases
of Thomat and Neumann was taken i the Senate’s resolution of April zoth, 1935, and the decision
m regard to the appeal in the two other cases was taken 1n the Senate’s communication of April 1oth,
1935, after the parties had been Teleased from arrest. Had the Court not fallen into this error
as to the facts, it could not have failed to find serious electoral offences in connection with these
cases also, as shown by its finding 1 another case, where it described action taken aganst candidates
as particularly serious (Judgment, page 59).

(6) The pomnt of complamt taken in the appeal proceedings was that the elections took place
under the operation of the Decrees of October Ioth, 1933, on the Protection of the Reputation
of National Associations (Legal Gazette, page 502) and the Decree of April 4th, 1934, on the Wearing
of Uniform (Legal Gazette, page 221), which decrees have simce been declared unconstitutional by
the Council of the League of Nations (see Annex 2, page 6). (The Supreme Court, mits decision,
notes on two occasions (page 29 and page 30) that the Committee of Jurists set up by the League
had declared the decrees i question to be unconstitutional, but it omits to mention that the
Council of the League embodied the jurists’ report m a Council resolution on September 23rd,

1935.)
The Supreme Court’s arguments i support of its failure to deal with the complaints brought

forward cannot be reconciled either with political experience or i part with the Court’s own
findings m other connections.

The Supreme Court finds 1n its judgment (page 57) that the electoral campaign of the National-
Socialist Party agamnst the Opposition parties was conducted to the accompamment of the gravely
calummious catchwords “ Traitors and Separatists ” which were continually repeated both in
writings and 1n speeches. It observes m this connection that the Opposition parties were free to
defend themselves by the usual electoral means. In presence of these findings of the Court, it 1s
1mpossible to understand the Court’s attitude to the unconstitutional Decree of October 10th, 1933,
under which anyone describing this electoral’ “ slogan ” as what it was—namely, a demagogic
calumny—became liable to penal proceedings and arrest. The effect on the voters of the wearing
of uniform by a single party only 1s obvious. It places such a party 1n a privileged position, and
the National-Socialist Party was well aware of its effect as such as 1n the case of processions and
-meetings, or it would never have needed to mntroduce the Decree of April 4th, 1934 (see Annex 2,
page 6), the effect of which 1s to prohibit the uniforms hitherto worn by non-National-Socialist
associations, 1n particular orgamsations of young people.

The far-reaching findings of the Supreme Court, taken mn conjunction with its wrongful
omission to deal with the complaints above described, render it mtelligible that the undersigned
parties should have needed no legal arguments to conclude that the Supreme Court was 1n conflict
with the Constitution when it found an offset to the many serious electoral offences 1n the fact of
ists ha,hv;ng disqualified 3% 1n the town, and 10%, 1n the country of the votes cast for the National

ocialists.
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Under Article 10 of the Constitution, the electoral court 1s entrusted with the decision as to
the validity of elections. It'has to-decide, m the first place, the validity of individual votes; m
the second place, the validity of the elections 1 the separate constituencies, and, thirdly the
validity of the election as a whole: that 1s to say 1in the entire voting area—.¢., 1n the State.
The Supreme Court acted in accordance with this principle 1n the two first cases, but took a different

.- line m respect of the election as a whole. A decision which says: “ It 1s true there have been

serious, mndeed very serious, offences against the principles of free and equal voting 1 numerous
cases, but I nevertheless declare the election as a whole to be valid ” 1s imnconsistent alike with
Article 8 and with Article ro.

The percentage calculations of the Supreme Court are without precedent of any kind mn
German électoral law. The decisions of the Electoral Court, which the Supreme Court adduces,
relate to the German Reich 1n the penod before 1918. At that time, individual candidates were
elected mn self-contamned constituencies. But, even at that penod, there was a so-called lenient
procedure under which, 1 the event of the exercise of official influence on an election, the whole of
the votes given agamst a candidate 1 a constituency so influenced were deducted both from
the total votes polled and also from the total votes in favour of the candidate (HATSCHEK, Das
Parlamenisrecht des Deutschen Reiches, Vol. 1, page 565). Apart from the fact that, even in that
period, there was never any question of percentage calculations, the principle of such percentages
15 quite mapplicable to the system of proportional representation which prevails in the Free City.

The Supreme Court itself, in two other passages of its judgment, brings forward considerations
which militate agdinst the-applicability 'of its own method.

(@) Inits examnation of the electoral offences in particular districts (Judgment, pages 2o fi.,
the Court concludes agamst the validity of the election m the whole district 1n a number of
cases, on the grounds-that “ such a large percentage of the voters—the exact number cannot
be clearly ascertained—voted publicly that the regularity of the entire electoral proceedings 1s
adversely affected ” (Judgment, page 22, case 35)° that “ a large number of voters—how large
1s not known—voted at this side.table, with the result that the election must be mvalidated ”
(Judgment, page 23, case 36) that, “ having regard to the large number of these offences—the
exact number cannot.be ascertained—and to the reasons for such offences, the entire electoral
proceedings appear.n this case also to have been irregular ” (Judgment, page 23, case 37); and that
“ the record of the poll can no longer be regarded as sufficient proof of the resulis of the voting,
and .the results of the poll cannot be ascertained with certainty on other grounds ” (Judgment,
page 23, case 38). The Court pronounces agawnst the validity of the elections n certan cases
—e.g., case 37 and case 38—even though the number of proved mvalid votes in these cases was
relatively small. It 1s not therefore clear or intelligible whv the Court should have departed from
the principles which it itself asserted in the scrutiny of particular electoral districts, when it came
to consider the election as a whole.

() On page 28 of the judgment, the Court observes that it 1s constramed to avoid any
mtervention 1 political 1ssues 1n regard to which an electoral court, like any other court, has to
mamtain a detached attitude. But, mn the arguments which precede the Court’s determmation
of the percentages (Judgment, page 60), it 1s-compelled to bring forward political considerations
1n defence of the smallness of the percentual deductions—that 1s to say, to resort to the very course
whicH it previously very properly-rejected, a course which the authors of the Constitution were at
pams to withdraw from its purview when they decided that only two clear and perspicuous
decisions should be open to the Court in respect of elections—viz., either for or agamnst thewr
validity A decision m favour of the validity of an election 1n spite of offences against constitutional
electoral principles 1s a contradiction 1n itself.

In its arguments with regard to the possible influence of electoral offences, the Supreme
Court does not take mto account the smallness of the area of the Danzig State, the effect of which
1s that any official exercise of influence on the elections 1s at once known and has its effect in the
remotest village 1n the territory Above all, the Court ignores the cumulative effect on the voter
of a- number of individual electoral improprieties. It was the combined effect of the improper
proceedings and omussions which occurred, with the co-operation or toleration of the Government
and governmental authorities, during the penod of preparation for the electionswhich was bound
to have-the most serious reactions on the election prospects of the Opposition parties.

The number of undecided voters 1s greatly underestimated by the Supreme Court. Distmict
Leader Forster, at a public meeting, put the number of “ genune National Socialists ” 1n Danzig
at 5,000. If that figure 1s compared with the number of votes obtained by the National-Socialist
Party—viz., over 139,000—it will be seen how considerable was the scope left for agitation by
the Opposition parties, had conditions been 1n accordance with the Constitution, and how far
the Supreme Court’s estimate 1s from corresponding with the facts of the case.

The sole object of these comments on the Supreme Court’s arguments 1s to show that the
percentage calculations of the Court cannot be upheld from any standpont. The present petition
1s based on the Constitution—it could not be otherwise—and the provisions of the Constitution
require that elections, at which such serous and extensive offences agamnst the principles of free
and equal voting-as are shown by the Supreme Court’s own judgment to have taken place at the
elections to the Popular Assembly on April 7th, 1935, cannot stand.
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The undersigned parties have considered whether there 1s any means open to them under
Danzig law of attaining the object of this petition—namely the holding of new elections—without
troubling Your Excellency in the matter. After mature consideration, the parties are convinced
that the only possible method of so doing—wv1z., by resort to a referendum—is not practicable.

A referendum under Danzig law 1nvolves a great many formalities. In the first instance, a
petition 1s required with the signatures of 2,000 qualified voters whose right to vote has to be
attested m each case by the communal authority If the petition 1s allowed, signatures have to
be obtained to published lists on the 1ssue of holding the referendum. The holding of the referendum
1s approved if one-tenth of the qualified voters have appended valid signatures in favour of the
proposal. It 1s not until this process 1s complete that the referendum 1s held. Voting in the
referendum must be “aye” or “no” The referendum1sapproved if the “ayes” areina majority:
Decisions of the Popular Assembly cannot be overridden by a referendum unless the majority of
the qualified voters take part in the voting.

Moreover, the Senate, mn connection with the referendum held in 1932, on the 1ssue of the
dissolution of the Popular Assembly took the line that the consultation of the voters on the
holding of a referendum must first pass the Popular Assembly and that the majority of the qualified
voters must vote i the subsequent referendum before the latter can be valid.

The opponents of a referendum are thus enabled to mstruct their adherents to reframn from
voting. Where such instructions are 1ssued (as it may confidently be assumed they would be by
the National-Socialist Party m the present mstance), the voting on the referendum — which
formally 1s secret under the law—becomes 1n fact open, since the 1dentity of all those in favour
of the referendum 1s then known.

The findings of the Supreme Court’s judgment on the question of ‘the contested election
results are sufficient to show that the marked influence exercised by the authorities, and by
bodies enjoying the favour of the authorities, to which the Court alludes may be expected, 1n the
case of a referendum, to have a particularly powerful effect on the voters’ attitude owingto the
possibility of checking the voting. A referendum conducted under such circumstances could not
give a correct picture of the true feeling of the population.

The undersigned parties accordingly request Your Excellency to take steps with a view to a
declaration to the effect that the elections to the Popular Assembly of April 7th, 1935, are not
m accordance ‘with the Constitution.

For the Social- For the Centre For the German National
Democratic Party* Party- People’s Party*
(Signed) Artur BRILL. (Signed) Dr. R. STACHNIK. (Signed) WEISE.

2. Observations of the President of the Senate of the Free City.

Danzig, December 13th, 1935.
[Translation from the German.)

To the High Commussioner of the
League of Nations.

With reference to communication No. 21/44 of November 28th, 1935, and to the petition of the
Social-Democratic Party the Centre Party and the German National People’s Party transmitted
to me therewith, I have the honour to state as follows:

The Senate asks for the rejection of the petition submitted to you by the aforesaid parties,
m which you are requested to take steps to obtamn a declaration to the effect that the elections to
the Popular Assembly of April 7th, 1935, are not m accordance with the Constitution.

In conformity with Article 1o of the Danzig Constitution, which 1s placed under the guarantee
of the League of Nations, all petitions agamst the validity of elections are to be decided by the
Supreme Court of the Free City of Danzig. The Supreme Court, with the composition requred by
the Constitution and the laws, gave a final decision (by a judgment of the First Civil Chamber of
the Supreme Court of November 14th, 1935, 1 which, under Article 61 of the Constitution,
independent judges, subject only to the law alone took part) on the petitions submitted by the
Opposition parties contesting the validity of the elections, and this decision was origmally accepted
by the Opposition parties themselves. There 15 no legal remedy agamst this judgment, since no
provision 1s made m the Constitution for an appeal.

The League of Nations, under whose guarantee the Danzig Constitution has been placed, must
also recogmse the organs of the Constitution which it has guaranteed. If the courts provided
for by the Constitution have pronounced final judgment, the League cannot disregard that
judgment. The rights and duties of the League of Nations are exhaustively stipulated mn Article 103
of the Treaty of Versailles and Articles 42 and 49 of the Danzig Constitution. In view
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of the foregong, it 1s superfluous to.examine the arguments, incidentally quite untenable, adduced
by the Opposition parties contesting the judgment of the Supreme Court, since that judgment
has the force of 7es yudicata.

If the mmority parties desire to obtain the dissolution of the Popular Assembly they must
employ the means provided mn the Constitution (Article g). Should these constitutional means fail
to achieve their object, the dissolution of the Popular Assembly cannot take place. It would be
contrary-to every parliamentary and democratic notion on which the Danzig Constitution, with the
League’s approval, 1s based, if the League were to comply with the wishes of a parliamentary
minority and, by a pronouncement which 1s not provided for in the Constitution placed under the
League’s own guarantee, and which 1s therefore unconstitutional, were to order the dissolution
of the Danzig Popular Assembly Such a dictatorial encroachment on the Danzig admmstration
of justice would make any legal security impossible in Danzig for the future. The Senate accordingly
requests that the petition of the minority parties be rejected.

(Signed) GREISER.

3. Letter from the Petitioners, dated December Toth, 1935, transmitling a Statement of the Difficulties
of holding a Referendums for the Dissolulion of the Popular Assembly.

Danzig, December roth, 1935.
To the High Commussioner of the
League of Nations.

With reference to the petition submitted to you by the Social-Democratic Party the Centre
Party and the German National People’s Party on November 26th, 1935, and as a supplement
to the latter part of this petition, the above-mentioned parties have the honour to submit to you a
memorandum which 1s annexed to the present letter. The purpose of this memorandum 1s to lay
special stress on the mmportance of the legal and practical difficulties already mentioned in the
petition of November 26th, 1935, which, m the opinion of the three parties, make it impossible
to hold a referendum for the purpose of securing the dissolution of the Popular Assembly.

We would request you to give due consideration to the circumstances outlined n the
memorandum and to allow them due weight 1n judging the petition.

For the Social- For the Centre For the German National
Democratic Party" Party- People’s Party-
(Signed) BRILL. (Signed) STACHNIK. (Signed) Gaxps.

Statement of the Difficulties of holding a Referendum for the Dissolution of the Popular Assembly.

On many occastons, influential members of the Senate and of the National-Socialist Party
have declared, and quite recently President Greiser repeated at the meeting of the Popular
Assembly on November 27th, 1935, that neither the National-Socialist Senate nor the
National-Socialist Party was prepared, 1n accordance with the instructions of the all-powerful
leaders of the German National-Socialist Party, to resign from the Government. According to
these declarations by the Government and the Party the Government and the Party will
undoubtedly leave no stone unturned to obstruct from the outset a referendum calling for the
dissolution of the present Popular Assembly or, at all events, to bring about the failure of such a
referendum. An examination of the constitutional and legal provisions relating to the referendum
and the holding of a referendum shows that this result can be attaned by relatively simple means
and without violation—or at all events apparent violation—of the Constitution and the law.

I

The Law for the Relief of the Distress of People and State (Enabling Act) of June 24th, 1933
(Legal Gazette, page 273), formally empowers the Senate (Article x, Section 1, No. 2) to amend the
Referendum Law of March 6th, 1923 (Legal Gazetfe, page 335), and the Voting Regulations of
October 5th, 1925 (Legal Gazette, page 335). Consequently the Government 1s m a position to
make arrangements, even at the last minute, to render such a referendum impossible or, at all
events, to prevent it from being actually held.

IL

Even without an amendment of the above-mentioned Laws on the Referendum and on the
Voting Regulations, these Laws afford in practice numberless opportunities of adjourning the
procedure mdefinitely and rendering its execution so difficult as to be impracticable.
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(@) Under paragraph 3 of the Referendum Law a procedure of authorisation and registration
15 required for a petition for the holding of the referendum. The request for authorisation, which
must be addressed to the Senate i the form of a draft law prescribing the dissolution of the
Popular Assembly must be signed by at least two thousand electors. Under Article 4 of the Law,
the signatories’ right to vote must be proved by an attestation from the communal authority of
therr place of domicile. In view of the attitude which the communal authorities may be expected
to adopt, this provision 1n itself constitutes a sufficient means of delaymg the procedure formonths
by means of admimstrative formalities. '

(6) According to Article 6 of the Referendum Law the decision as to the request
for authomsation 1s taken by the Senate. The Law does 7ot fix any time-limit within which the
Senate’s decision must be taken. Consequently the Senate can indefinitely postpone its decision
as to the authorisation of the petition and can thus bring about its failure.

.(¢) The clause of paragraph 7 of the Referendum Law offers yet another opemng for delay,
as it leaves it to the Senate to fix the beginning and end of the period of registration. The time«
limits provided n Article 7 paragraph 2, of the Law afford a very ineffective remedy as this 1s not
an imperative clause, but a clause mvolving a mere obligation.

(@) It 1s, however, Article 19 of the Referendum Law which offers the greatest possibilities
of delay When the procedures for authorisation and registration have been completed, the
draft law on the dissolution of the Popular Assembly has to be laid before that Assembly by the
Senate. True, the Senate must do so without delay- but, as the law does nof fix any speciﬁc
time-limit, opimon might be divided, mn practice at all events, on the meaning of the term “ without
delay ” and the pont might be debated for-a long time.

A still more significant pomnt 1s that no time-limit 1s prescribed within which the Popular
Assembly must give its decision.on the petition submitted to it. Consequently the President
of the Popular Assembly has absolute discretion to determine when he will convene the Popular
Assembly to give its decision 1n the matter. As the President 1s aware that on this pont he 1s 1n
complete agreement with the Government and with the National-Socialist majority of the Popular
Assembly he will endeavour by every means to delay the decision and shelve the proposal. In
these circumstances, it, 1s 1 practice impossible to move the President of the Popular Assembly
As a striking example, it may be recalled how quite recently the Opposition’s request for the
dissolution of the Popular Assembly was treated. Although the request was submitted i accord-
ance with Article 12 of the Danzig Constitution, the President of the Popular Assembly adjourned
the discussion of the question for many months because Article-12 of the Constitution itself does
not prescribe any term for convemng the Popular Assembly

Lastly the Popular Assembly itself can adjourn its decision on its own initiative as long as
and as often as it wishes, without m practice being held-accountable for such action. As the majo-
rity of the Popular Assembly i1s National Socialist, the Assembly will undoubtedly make the
widest use of this means of hindering the referendum. There 1s no practical means of effectively
countering this course, if the Popular Assembly decides to adopt it.

(¢) When the procedure for authorisation and registration has been completed, and even
when the Popular Assembly under Article.1g of the Referendum Law has given its decision
on the petition and has perhaps rejected it, Article 20 of the Law will still enable the Senate to
delay the referendum indefinitely =~ The Law does not prescribe within what period of time the
Senate ymust proclaim the referendum, which would then become necessary The provision in
paragraph 2 ‘merely stipulates that a period of three months must, elapse befween the proclamation
and the referendum vote. But, as has already been pomted out, the Law does not stipulate
within what time-limit the Senate must proclaim the referendum and announce the vote. Conse-
-quently without any open violation of the law the Senate can still indefinitely delay the announce-
ment of the referendum and the date on which the vote 1s to be taken. Further, the grovxsxon
in Article 20, paragraph 2, of the Law 1s also no more than a clause mvolving a mere obligation.

(f) Lastly the Senate can in practice render the referendum wholly illusory by means of the
provision of Article 34 of the Referendum Law The Senate can make the execution of the
procedure for authorisation and registration subject to the deposit of security so high that the
security could not possibly be procurable. Moreover, as regards that possibility it 1s particularly
significant that collections are prohibited by law The Senate would quite certamnly make good
use of this provision.

The above constderations should in themselves make it ¢lear that the Senate, even without
amending the existing legislation, would be quite able to delay the referendum for years and even
to prevent it altogether.

III.

Lastly the provision laid down m the third sentence of Article 48, paragraph 2, of the
Constitution presents a very serious practical difficulty Since, under Article 19 of the Referendum
Law a petition for the dissolution of the Popular Assembly on being submitted to the Assembly
for its decision, will certamnly be rejected by that body it would be necessary under Article 48
of the Constitution, for the majority of the electors to vote on the referendum, m other words,
at least 118,416 electors would have to take part in the vote. That would mean that those
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118,416 electors would have publicly to declare themselves opponents of National Socialism.
For, m order to prevent the required majority from being reached, the National Socialists would
employ the simplest and surest means—namely to give their partisans orders not to take part
in the vote. They could ensure that this was done without difficulty and by resorting to all their
well-known methods. Consequently anyone recording lhus vote would be publicly pronouncing
himself 1 favour of the referendum and would be branded as a traitor and a separatist. The
other means which would be employed agamst those exercising their rght to vote will be abun-
dantly clear if we bear m mmnd the appeal lodged agamst the result of the last Popular Assembly
election and if we consult numerous relevant documents. In such circumstances, it 1s obvious
that large sections of the population—and not officials and State and communal employees
alone—would abstamn from voting under the pressure of more or less illegal constramt.

In conclusion, it should be observed that the political situation 1s quite difierent 1n the case
of an election, where there are numbers of lists of candidates, and the fact of voting does not
1pso facto betray for what list the elector has voted.

4. Supplementary Petition, dated December 4ih, 1935, from the Social-Democratic Parly, the Centre
Party and the German Naiional People’s Parly.

[Translation from the German.] Danzig, December 4th, 1935.

To the High Commussioner
of the League of Nations.

On November 26th, 1935, the undersigned parties—namely, the Social-Democratic Party
the Centre Party and the German National People’s Party—submitted to you a petition? for
the purpose of obtamng the mvalidation of the elections to the Danzig Popular Assembly of
April 7th, 1935. In order to establish still more clearly the necessity of fresh elections, the above-
mentioned parties venture to draw your attention to the unconstitutional relation existing between
the Danzig Government and the National-Socialist Party at Danzig. The Social-Democratic
Party of the Free City of Danzig submitted to you on May 3rd last * a petition dealing with this
subject. In this connection, we venture to submit the followmg further considerations:

In the petition of May 3rd, attention had already been drawn to the following facts: the
Danzig “ Gau ” of the National-Socialist Party 1s a section of the Reich National-Socialist Party
and it expressly figures as such m the orgamic statute of that Party (see, for example, the National-
Socialist Year-Book of 1934). The headquarters of the National-Socialist Party are at Munich.
According to the laws of the German Reich, the National-Socialist Party 1s a German association
under public law, whose sphere of activity stops at the frontiers of the German Reich 1n virtue
of the principles of public and international law. The existence in the territory of the Free City
of Danzig of the Danzig “ Gau ” of the National-Socialist Party as a section of the German
association constitutes a breach of public and international law. The existence and activity of
a German section of the National-Socialist Party 1 Danzig territory 1s, n fact, an minngement
of the Free City’s sovereignty. The madmussibility of this situation from the pomnt of view of
public and mternational law 1s further emphasised by the fact that Gauleiter Forster 15 not only
a German national but also 2 member of the German Reichstag and a Prussian State Councillor.

According to the “.leadership principle ” on which the National-Socialist Party 1s based and
which finds its culminating expression m the Fiihrer, who 1s at the same time the German Reich
Chancellor, the Gauleiter of the Danzig “ Gau” of the National-Socialist Party like all the
Gauleiters of the German Reich, 1s subordinate to the Fiihrer, receives orders from him and owes
him unconditional obedience. The Gauleiter of the Danzig “ Gau” of the National-Socialist
Party rules all the organs of the Danzig National-Socialist Party and their members m the same
dictatorial manner. All the members of the Danzig Senate belong to the National-Socialist Party
and nearly all of them occupy 1mportant positions i that Party and its sections, of course under
the direction and orders of their chief, Gauleiter Forster. It 1s significant that the President
of the Senate 1s the deputy Gauleiter of the National-Socialist Party m Danzig. Nearly all the
senators are bound by a solemn oath to unconditional loyalty to the leader of the National-
Socialist Party and to the Party programme. The same applies to the National-Socialist members
of the Popular Assembly who form the majority of that body. The “leadership principle ” of
the National-Socialist Party and its totalitarian programme, which 1s expressed m the motio
“ The Party gives orders to the State ” completely relegate the functions of the members of
the Senate to the background and reduce it practically to nothing, although, 1 virtue of the
Constitution, the Senate has to direct the policy of the Government and 1s responsible for it to
the Popular Assembly In all that concerns the conduct of the affairs of the Free City of Danzig.

1 See page 182.
2 Not yet distributed to the Council, 191
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the political power rests exclusively m Gauleiter Forster’s hands. He 1ssues his orders and the
Senate simply obeys them.

The followng examples further confirm the statements already contamned in the Social-
Democratic Party’s petition.

The letter sent on November 1gth, 1934, by Dr. Rauschning, former President of the Senate,
to the President of the Danzig Popular Assembly which 1s attached as an annex,! clearly shows
that Gauleiter Forster forced Dr. Rauschning 1n the first place to reframn from all official activity
and later to resign his office, although Dr. Rauschning expressly declined to resign voluntarily
Under Article 29 of the Danzig Constitution, such pressure to resign may only be brought to
bear on a member of the Senate by a vote of withdrawal of confidence by the Danzig Popular
Assembly Such pressure exercised by Gauleiter Forster, who has no official standing under the
Danzig Constitution, can only be illegal and unconstitutional. Dr. Rauschmng, the former
President of the Senate, only gave way to this pressure because he was a member of the National-
Socialist Party and was therefore bound to obedience under his oath to the leader. The fact
that the National-Socialist majority of the Popular Assembly acting on Gauleiter Forster's
mstructions, withdrew its confidence from Dr. Rauschning behind closed doors and outside the
Popular Assembly 1s of no 1mportance from the pomt of view of the Danzig Constitution. The
questionable methods employed by Gauleiter Forster agamst Dr. Rauschmng and the extent of
Gauleiter Forster’s powers are shown by Dr. Rauschning’s open letter of April 4th, 1935, copy
of which 1s also attached m the annex 2 and which shows that Gauleiter Forster, without incurring
any pumishment, threatened to have the highest official of the Free City of Danzig shot if he
did not resign his office. Dr. Rauschnmg’s letter of November xgth, 1934, also shows quite
clearly that Gauleiter Forster has exercised a direct and decisive mnfluence on nearly all questions
of Danzig home and foreign politics and particularly on Danzig’s currency policy to the great
harm of the Free City of Danzig and its German population. The unconstitutional character of
this mfluence exercised by the Gauleiter on State affairs 1s confirmed by the following sentence
m Dr. Rauschning’s letter “ The present position, created by constant mterference with State
organs, has already led to such a weakening of Government authority that the future can only
be viewed with the gravest concern ” It was also Gauleiter Forster who mduced the Bank of
Danzig to lend the State and mumecipality over 20,000,000 gulden contrary to its statutes. The
granting of this illegal credit was the decisive cause of the devaluation of the gulden.

The complete dependence of the Senate on the will of the National-Socialist Party was agairt
shown recently i the speech of the President of the Senate at the meeting of the Popular Assembly
on November 27th, 1935. According to the Danziger Vorposten, of November 28th, 1935, the
President of the Senafe said. “ A National Socialist 1s recalled or he falls. We take no nétice of
the decisions of the Opposition. The orders of our leaders are all that matter ”

Gauleiter Forster has succeeded mn obtammng this unconstitutional and direct influence on
the conduct of the affairs of the State and communes by filling all the important posts i the
State and communes with members of the Party recruited among his immediate following and
personally devoted to lum. For example, the Staff Department of the Senate 1s under a student
of the Technical High School aged about 25, and the three rural districts are under three members
of the Party who have never received proper professional traiming and whose sole qualification
for their posts 1s the fact that they were lieutenants of the Gauleiter. The mayors of the rural
communes, about 300 1n number, and of the municipalities of Zoppot, Neuteich and Tiegenhof
are tried supporters of the Party They are at the head, not only of the rural councils, but also
of the district and local groups of the National-Socialist Party and mn this capacity they receive
from the Gauleiter mstructions which they must obey m performing their functions m the State
and communes. This identification of State and Party functions 1s illustrated by the fact that
the name-plates of the Party offices are also put up in the official premses.

The Gauleiter’s direct influence on the Danzig schools 1s ensured by the fact that a “ school
mspector ” who 1s at the same time an official of the Party 1s attached to each school. No legal
justification for the existence of this school mspector exists. It need hardly be said that the school-
children are brought up on the lines of the National-Socialist Party programme, and that every
effort 1s made to imduce them to jomn the National-Socialist youth orgamsations. Nearly all the
Party celebrations are the pretext for school celebrations m which all the children are obliged
to take part. This constitutes an obvious breach of the Danzig Constitution, and particularly
of Article 107

Gauleiter Forster’s direct influence on the conduct of State affairs 1s further shown by the
fact that, in wvirtue of a senatorial decree, all Senate Departments must regularly submit repoxts
to Gauleiter Forster on their activities. In this way the Gauleiter has every opportunity of exer-
cising supervision over the conduct of State affairs and particularly of the State finances, although
the Senate has hitherto refused the Popular Assembly any such right of supervision. The Gauleiter
also obtamns direct reports from officials regarding State and communal admimstrative matters,
He supervises the national police and the State relief services and inspects thewr parades.

1 See page 193.
2 See page 197.
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Gauleiter Forster’s illegal and unconstitutional powers are particularly clearly brought out
by his remarks 1 connection with the district and communal elections for Danziger Niederung
and Gross Werder which were held on November 18th, 1934. Gauleiter Forster stated on this
occasion that /e would order fresh elections to be held if the results of these did not meet with
his approval.

The judgment of the Supreme Court on the appeal agamst the elections to the Popular
Assembly of April 4th, 1935, confirms the extraordinary power wielded by the Gauleiter and ns
madmussible mnfluence on the decisions of the authorities. The Supreme Court notes that, 1na speech
made by the Gauleiter during the civil service training-week, he uttered the following threat:
“ Any person who serves the Social Democrats, who helps the Centre or who supports the German
Nationals plays the game of the mnternationalists and thus forfeits the nght to be a cvil servant;
such civil servants will be dismissed without pension after April 7th” This speech was made
m the presence of the President of the Senate. The Supreme Court cannot help finding that this
constitutes an official attempt to mfluence the elections, since Gauleiter Forster 1s a person “ who
exercises an mfluence on the superiors of the officials and public employees ¥ As Gauleiter Forster
has no official position 1 the Free City of Danzig, and as he therefore cannot be regarded as the
direct superior of the Danzig officials and public servants, this decision by the Supreme Court 1s
sufficient proof that the relation between the National-Socialist Party and the State 1s such as
to be mcompatible with the democratic principles of the Constitution.

Under Article 38 of the Danzig Constitution, the Senate has to direct the policy of the
Governmen. and 1s responsible for it to the Popular Assembly Since the National-Socialist Party
came mto power, this fundamental clause of the Danzig Constitution has 1n practice ceased to be
applied. Itisnot the Senate which directs policy, but the National-Socialist Party and particularly
its Danzig representative, Gauleiter Forster. Nor 1s the Senate responsible to the Popular Assembly
for the policy pursued mm Danzig. The Popular Assembly 1s mn practice completely debarred from
exercising the functions assigned to it by the Constitution. Itisnot to the Danzig Popular Assembly
that Gauleiter Forster has to answer for lus policy but to the leaders of the National-Socialist
Party i the German Reich, whose subordinate he 1s.

In our opion, the National-Socialist Party’s purpose in giving Gauleiter Forster so great a
direct mnfluence over the Senate and over each mdividual authority 1s to bring about the unconsti-
tutional 1dentity of Party and State, which 1s achieved 1 the German Reich under quite difierent
constitutional conditions, by a method which does not necessitate legislative measures and which
therefore does not, 7pso facto, attract the attention of public opmion 1 Danzig. This also explamns
why complamts regarding breaches of the Constitution are constantly being made, smce the
National-Socialist Party programme which the Gauleiter 1s continually endeavounng to carry
out cannot 1n most respects be brought into line with the Danzig Constitution.

It therefore seems to us to be clearly established that the conduct of affairs in the Free City
of Danzig 1s m the hands of Gauleiter Forster, who has no authority to exercise it under the Danzig
Constitution, and who also has no constitutional responsibility, while the Senate does not possess
the mnfluence on the conduct of affairs conferred on it exclusively by the Constitution, and 1s
simply the executive organ of the Gauleiter who has been placed over it by the National-Socialist
orgamsation.

As a change m this unconstitutional position can only be brought about under the laws of
Danzig by new elections to the Popular Assembly, we consider it necessary to take these facts mto
account when judging the elections of April 7th, 1935. In our opinion, these elections are
invalidated, not only by the unconstitutional nature of the individual laws under which the
elections to the Popular Assembly were conducted, but also by the unconstitutional situation which
has been brought about 1n Danzig by the repeated mterference of the Gauleiter in State affars

For the Social Democratic Party- For the Centre Party-
(Signed) Artur BrRiLL. (Signed) Dr. R. STACHNIK.

For the German National People’s Party*
(Signed) Garps.

Leiter from the President of the Senate of the Free City of Danzg to the President of the Popular
Assembly.

[Translation from the German.] Danzig, November 1gth, 1934.

I acknowledge receipt of your letter of October 3xst, which was delivered to me on
November 8th. I postponed answering it for certain reasons until after the election. I now answer
as follows:

Your assumption that I am refraining from the exercise of my official duties on grounds of
health 15 mistaken. My health 1s such—and, with the exception of a short period of leave after
the session of the Council in Geneva, has always been such—as to enable me to deal fully with all
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current busmess. My abstention from the exercise of my official functions 1s due, not to my
health, but to a wish to that effect expressed by M. Forster, District Leader of Danzig, 1n connection
with which M. Forster stated that I no longer enjoyed his confidence and must from that moment
reframn from the exercise of any official functions. I complied with the District Leader’s wish on
grounds of Party discipline, subject to written confirmation of this wish with a statement of the
reason therefor—namely the lack of confidence m my conduct of public affarrs. The District
Leader was of the opmion—in which I concur—that such a written statement could not under
the Danzig Constitution be given by the District Leader himself, but must proceed from the
constitutional representatives of the National-Socialist movement; and he was anxious to take
steps accordingly If I allowed my health to be publicly represented as very unsatisfactory,
that was a personal sacrifice which I made solely 1n the interest of Danzig and of the Movement.

I gather from your letter, with the contents of which I must assume the District Leader 1s
acquainted, that my previous impression to the effect that confidence m my conduct of public
affairs was shattered 1s quite mcorrect. I am compelled therefore to ask whether I am mistaken
m this matter, and whether the Senate and Party desire me to resume the exercise of my official
functions. I am prepared to do so at any moment. Should this not be the case, and should the
leader of the Party now desire to place on my shoulders the responsibility for my retirement
without regard to the clear and definite position of fact, I must regretfully state that I am not
1 a position to comply The responsibility for my retirement and whatever consequences it may
have must be assumed clearly and unmistakably by the leaders of the Party in and outside
and the members of Party in the Parliament. I must decline to mcur the reproach of having left
Danzig mn the lurch m an hour of the greatest danger. Imust,accordingly draw theattention of
the Party 1 and outside Parliament to the fact that I expect a written vote of no confidence,
with a statement of the reasons therefor, if my retirement 1s desired. My attitudein this matter
1s influenced by the fact that it 1s now quite out of the question for me to accept the solution
formerly desired by the District Leader—viz., the allegation of serious illness as a ground for my
retirement, with the object of not compromusing the unity of the Party m public. Both the
District Leader and the Vice-President and obviously other persons have (as I can prove) made
statements which constitute the most serious implication on my honour mn the most authoritative
circles of the Party both 1 Danzig and in the Reich, mcluding the highest official and ministerial
quarters, to the effect that I had allowed myself to be “ bought off ” retirement by grants or
promuses of money  The District Leader has, in addition, frequently stated that I am a traitor to
my country and deserve to be shot as such. This unfair treatment of a conflict of fact,
with which 1s coupled deliberately the widespread assertion that I must, after all, have something
on my conscience which prevents my return to Danzig, makes it quite out of the question for
me to lay down my office, except as the result of a formal vote of no confidence.

In the event of the Party desiring, i spite of the statements m your letter of October 3xst, to
proceed to such a statement of no confidence, I am anxious i the following letter to place on
record certain material facts with regard to the differences between the District Leader’s Office
and myself. I must refram from giving an account with the necessary fullness of the material
conflict 1n respect of the policy to be pursued i Danzig, which was obviously the ground for the
wish expressed by the District Leader for my retirement. I am prepared to gtve such an account
at any tume, either at a meeting of the Senate or at a meeting of the Parliamentary National-
Socialist group. I desire, however, among other things to say a few words on the most essential
and most pressimng requirement of the present position—namely the mamntenance of Danzg's
economic mdependence—since I cannot but observe with the utmost anxiety that no decision has
been reached n the Senate which promuses relief of the position i this connection.

1. The central economic problem of Danzig, beside which all other problems take a secondary
place, 15 the problem of dealing with the passive balance of payments of some 3,000,000 florins
per month. On the solution of this problem rests the position of the Danzig currency and the
mamtenance of Danzig’s economic mdependence and, with that, of its German character. Should
it prove mmpossible to find a remedy for the madequate nflux of foreign exchange, the passive
balance of payments can only be met out of the cover for the currency which, within a few months
—if the present economic policy 1s continued, within five months—must mean a collapse of the
currency Bankruptcy of this kind would place Danzig at the mercy of foreign countries.

The District Leader says that he has a definite promise from the Fiihrer that the Rewch will
make the necessary provision. I regard it as an uresponsible policy to rely alone on the help of the
Reich, for the reason that the mability of the Reich to provide a sufficient quantity of the necessar
foreign exchange m time to be of use must be expected to continue. I need only pownt i this
connection to the serious position 1 which the peasantry already finds itself as a result of the
failure to take up or pay for the agreed quotas of their export produce.

I fully realise the difficulties which stand in the way of freemg Danzig from reliance on foreign
aid. But the only way to maimntain the German character of Danzig 1s to rely on our own strength.
The District Leader mamntains that there 1s no possible relief to be obtamned in this connection.
Danzig, he argues, has always lived on foreign aid—before the war, on the orders of the shipyards
and on the large garrison. He 1s mistaken. Ihave only to pomt to the carefully worked out practical
proposals of my colleagues, whose efforts, it 1s true, have never been appreciated by the District
Leader. If these proposals have only been carried out to a very modest extent, that 1s due to the
following circumstances, and here I come to the decisive point of my remarks.

The prerequisite of any possibility of Danzig developing an economic life of her own 1s the
restoration of our ability to compete with the sterling block. The methods of effecting
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such a restoration of our competitive ability have been explamned by me to the Distrct Leader at
the beginnmg of the year- and I need not now go mto the details. Itisa common and mevitable
feature of all practicable methods of restoring our competitive ability that they must in one way
or another affect incomes—.e., not the real amounts of mcome, but the amounts as expressed in
figures. We should not, it 1s true, attempt to compete with depressed countres like Poland: to
such countries we should be content to leave those branches of Jabour which make small claims on
mdividual effort. But 1 anv case we must not, by laymg down impossible wage scales, seek to
evade the adjustment of our position to the prosperous countnes of the sterling bleck. The District
Leader has never, so far as I know, disputed the principle of the above contentions; but he has
allowed minor and major office-holders of the Party to take steps and make public utterances
which conflict entirely with this standpomnt and with this recognition of the facts. And yet the
necessities of the position to which I have alluded—namely the fact that incomes will be affected—
call in a very special sense for clear and conspicuous co-operation of the Party with the Government,
masmuch as difficulties are implicit 1n the execution of such measures which can only be mastered
by action taken with a full appreciation of the facts of the position.

In this very grave position, which has been clearly indicated by me since February and March
of the present year, and has been the subject of discussion, the District Leader’s headquarters
endeavour to base a wholly unfounded policy of optimism on the prospect of a rapid improvement
1n the position of the Reich. Such expectations are particularly dangerous, for the reason that the
possibilities which still exist to-day of finding a remedy will very shortly be exhausted.
Furthermore, the exodus of foreign exchange 1s powerfully accelerated by the efiects of an
msufficiently thought out system of providing employment. For a year past, I havedrawn attention

-'to the difference between our own position and that of the Reich, and have endeavoured time and
again to show that the general methods of providing employment hitherto adopted can only lead
to further weakemng of our currency. I have protested with all possible emphasis agamst such
projects as the building of the theatre and the like. My representations with a wiew to placing the
provision of employment—in itself, one of the most essential and most urgent problems, on the
solution of which I have myself been particularly msistent—on a new and well-defined basis have
received no attention. Either, therefore, there will be a marked ncrease of unemployment mn the
very near future, or the process which I have described of the exhaustion of our currency cover will
continue at a very much more rapid rate.

2. The economic position itself clearly indicates the line to be taken in internal politics. The
Government measures which will have to be taken require, in my opinion, a two-thirds majority-
and it 1s hardly possible to defend their enforcement under the Enabling Act. Where measures
of a nghly unpopular character are m question, the other parties should be given a share 1n the
responsibility © indeed, internal unity of the entire population, based on recognition of the
sertousness of the emergency 1s essential for the execution of such projects. In view of the very
serious shocks to be anticipated m the coming year, I accordingly regard it as essential to call a
truce to conflict, at any rate m the case of those party members who do not proclaim Marst
doctrines. Instead of this, the District Leader’s headquarters called upon me, regardless of the
consequences, to employ all the means at the State’s disposal to suppress the minority parties,
and went so far as to demand that I should arrest a number of Catholic priests. Apart from the
fact that, in view of the legal situation obtamming at Danzig, the desired result could never
be achieved by methods of oppression, but simply by moral persuasion, even a short struggle would
have deprived us of every possibility of mtroducing the necessary legislative measures. Danzig,

.however, will not be able to avoid making at least an attempt to obtain foreign loans if she 1s to
maintain her currency. The obtaiming of such loans, already sufficiently difficult, would become
quite 1mpossible if Danzig were to become subject to the full pressure of an external economc
‘boycott which could not fail to result from drastic measures against ecclesiastics, Jews, etc. For
the same reason, I have opposed any election on a platform based on other considerations than
those of foreign policy simnce any such election would merely sharpen the existing differences of
opmion mstead of consolidating that common front of all nght-thinking, Danzig Germans which

1S S0 necessary to us.

3. The requirements of mnternal policy would, however, have been bound to have particularly
unfavourable effects from the point of view of foreign policy As regards Danzig’s foreign
situation, it 1s a fundamental error to believe that the reconciliation with Poland and the new
relations existing between Germany and Poland have definitely consolidated Danzig’s sovereignty
Quite apart from the fact that Danzig’s relations with Poland are still a bone of contention n
the Party and that I have myself drawn attention to the possibility of a departure on Poland’s
part from her present attitude towards Germany I must pomnt out that the Danzig-Polish
reconciliation, as I have repeatedly emphasised, must involve grave dangers for the mantenance
of Danzig’s German character. For this reason, attention has continually been drawn to the
necessity of mternal defensive measures agamst Polish propaganda 1n support of official policy
It 15 also necessary however, to enlist the goodwill of foreign Powers, which might support Danzig
m the fresh confliécts which are only too likely to arse. For this reason, even before my first
governmental declaration, I had a Jong conversation with the representative of Soviet Russia
m order to ensure a continuance of Russia’s help which has been so valuable m the past. The
passage I had mtended to 1nsert in that speech regarding good relations with Russia was, however,
struck out by the Party leaders. Subsequent developments m the Reich then made it impossible
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1o carry out the policy I had planned i this direction. My efforts to mnterest the United Kingdom
were somewhat more successful. At all events, I succeeded 1n avoiding definite hostility on the
part of that country as I was able to prove that constitutional methods were being maintamned
in Danzig. It was particularly important to maintaimn a strictly legal and constitutional attitude
1n order to prevent the Council of the League of Nations from taking part against Danzig, After
Germany’s withdrawal from the Council this became an essential condition of Danzig’s survival.
Danzig’s already restricted sovereignty 1s bound, moreover, to be further undermined by every
mtervention of the League High Commussioner in Danzig’s internal affairs, such as the interventions
which have frequently taken place in the past, and, m particular, such as the Press question last
year, which led to proceedings before the Council. It should be made quite clear that the Consti«
tution, placed under the protection of the Council and controlled by it, at present constitutes
the only guarantee of Danzig’s sovereignty and 1s all that stands between Danzig and absorption
mto Polish territory which Poland has never ceased to claim. However unpalatable this may
appear to us, the Council of the League of Nations 1s Danzig’s natural protector aganst being
abandoned completely to Polish good- or ill-will. Any fundamental opposition to the Council,
or any serious breach of the Constitution, must have the consequence of placing Danzig entirely
m Poland’s power. But the League High Commussioner 1s obliged, even if he 1s well disposed
towards Danzig, to make any sertous breach of the Constitution—such as would be mnvolved, for
example, by an msufficiently founded suspension of opposition newspapers, or a further conflict
with the Centre Party—the occasion of proceedings before the League Council, the result of which
cannot be i doubt and the final consequence of which would be that Danzig’s prestige would
suffer a severe public setback, or that Danzig would have to take the at present highly dangerous
course of an open conflict with the League of Nations, which would tie Danzig for better or worse

to Poland.

I must emphasise that all the parts of my policy constitute a carefully thought out system,
which can only ensure Danzig’s survival if it 1s applied 1 its entirety If any essential part of
this system 1s neglected, a collapse must mevitably ensue within a short time.

4. Lastly the loss of confidence and the conflicts I have mentioned are closely connected,
to my mund, with a false conception of the relationship between the State and the Party The
State cannot gam a firm footing i the consciousness and 1deas of National Socialism unless
members of the Party of outstanding character and abilities are given as great a share as possible
mn the admimstration. These party elements should not, however, be disparaged as soon as
they are given responsible position, but should contmue to be respected as the mandatories of
the Party- otherwise, the Party itself will perish as a result of the continual criticism of the State
and its consequent disorgamsation. It 1s a misconception of the essential character of the State to
speak of it as a machine and to place the Party above it. If the Party continues to regard the
State as opposed to it, it will destroy the last bastion of the mdependence of Danzig’s German
character. The present practice of continual mterference with the State services has, however,
already undermined the authonity of the State to such an extent that the future can only be viewed
with grave concern. I have already drawn attention to these dangers a year ago, and I obtained
from the Fiihrer's representative a clear decision to the effect that the connection between the
Party and the State would only be ensured by the President m office, and that direct interference
m the subordinate services was mnadmissible. In spite of this decision, the process of undermimng
the State’s authority and of destroying the necessary discipline has made further progress. The
general fear of a large number of the officials that they might lose favour with the Party hasled to
time-serving, servility and pusillamimity ~The courage to work 1 an mmpartial spirit, to stand
by one’s own opinion and to share responsibility 1s lacking to an alarming extent, and the necessary
expert knowledge for the drawmg-up of laws and decrees 15 now practically unobtanable. I
need not mention any individual cases mn this connection. In order that the President and the
Senate as a whole may be able to assume thewr constitutional responsibilities, policy must be
uniform and consistent, and the power of command and the night of giving orders must be clearly
established, both 1n the case of those bearing political responsibility and 1 the case of the official
and admimstrative authonities. This point must be emphasised with particular force, because
the measures which can alone give Danzig a chance of salvation 1n the future can only be carried
out by a Government enjoymng great authority If the Party organs continue, as in the past,
to imferfere on every possible occasion, and often to receive mmproper support from Party
headquarters, the old system of placing Party interests first will stmply be perpetuated in a new
form and not eliminated.

After thus briefly stating a number of mmportant ponts, I sum up as follows:

1. I am prepared to resume the exercise of my official functions at any time. If our policy
1s to be successful, however, an agreement must be reached on the steps to be taken the course
of the next few months. I am prepared at any time to give full explanations in this connection.

2. I refuse to resign office voluntarily and draw attention to the necessity of a declaration
of no confidence accompanied by a statement of reasons.

Heil Hitler!
(Signed) Dr. RAUSCHNING.
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Open Letter from Dr Rauschming to Gauleiter Forster
[Translation from the German.)

To Gauleiter Forster

In your presence and without any protest from you and hence with your approval if not at
your request, Herr Julius Streicher, Gauleiter (District Leader) of Francomia, has publicly
accused me of secret treason, treasonous conduct, the intention to sell Danzig to the Jews and
other actions which seriously reflect on my honour. Your newspaper, Der Vorposten, has especially
reiterated these insults and given them wider publicity.

I have hitherto thought it the fair thing to keep entirely mn the background in this election
campaign, and 1 any case not o giwve public expression to my keen anxiely regarding political
developments 1n Danzig, though I have in consequence felt serious scruples of conscience and share,
as m dutv bound, every citizen’s concern for the safety of our State and Constitution. I have,
even at the sacrifice of my personal honour, restrained myself, resolved to abandon all further
political activity I took no further action when I was denied the redress I demanded for the
mfamous accusations repeatedly uttered by you before a wide public. Yet these accusations
were the most serious which could be levelled against any man—namely, treasonable action m
the nterests of another Power, together with the acceptance of bribes, and so on—and to these
accusations you coupled the threat that I deserved to be shot. These insults have not merely been
heard by a few people; they have reached the ears of the most mfluential persons in Germany
and have even found some credence there. I said nothing even when you expelled me from the
Party though no proceedings of any kind were mstituted to give me so much as a hearmng.
I further kept silent even when no reply at all was vouchsafed to my repeated complamts to the
higher Party tribunal. In the interests of the safety of the State, I submitted to all thus. I did
not want by premature criticism to jeopardise the possibility of your reverting to a reasonable
line of policy though it would have been easy for me to prove that I was forced mnto a conflict
with you and with the Party m the discharge of my duty of defending a policy that has been
gravely mmperilled, and of preserving the Constitution.

By your approval of Herr Streicher’s public attacks you have now placed me m
such a position that I must cease to consider the Party I left with such reluctance. Consequently
I now give voice to the anxiety I feel, and I appeal at the eleventh hour to the sense of reason
of the German people of Danzig not to follow you or the policy mspired by you, no matter whether
their sentiments are National Socialist or not.

For the 1ssue to be decided on April #th 1s not a matter of National Socialist sentiments,
or even German sentiments as such. It 1s whether the people of Danzig want such a person as
yourself to be an absolute dictator, whether they will trust themselves to you 1 your policy
of adventure, or whether they want security by the constitutional limitation and control of your
absolute power.

It would be disastrous for the future of Danzig and its German population if you succeeded
1 your object of giving a legal basis to a policy which would necessarily end i serious disturbances
1 the near future. Instead of taking as your point of departure the serious problems to be solved
m the sphere of foreign politics and economics 1n order to ensure the future and the German
character of Danzig, the begmmng and end of your policy clearly consists, 1n matters of internal
policy 1n acquiring sole power. If applied, that power will be contrary to the public and consti-
tutional law of the Free City and consequently you cannot implement or utilise 1t without coming
nto serious conflict with the guarantors of the existing position. But, again, the change in the
mternal legal position which you wish to bring about would necessarily enable the Polish racial
group to place itself outside the despotic barriers imposed on the rest of the population.

Complete civil equality of mights for the Polish and for every other national or religious
mmority—yes. But the grant to the Polish racial group of those civil nghts of association, of
freedom of intellectual culture, of equality before the law, which you, Herr Forster, wish to restrict
for the German Danzigers m favour of an arbitrary system of absolute power—uo.

An honest settlement with the Republic of Poland on the lines of an economic policy serving
common 1nterests and the mutual observance of the contractual position of Danzig as affording
free access to the sea, yet also as a port which must be used to the full—yes. But a .sacnﬁce of
the advantages arising out of the position 1n respect of the Council of the League of Nations, which
Tepresents protection for the maintenance of Danzig independence—no. We must never forget
that the position of Danzig 1n respect of the Council of the League of Nations constitutes a night
held by Danzig, a night granted to the Free City 1n order to facilitate acceptance of the onerous
terms of peace and the severe stipulations they impose regarding frontiers.

The development of the economic life of the Free City arouses equally serious anxiety Big
words, orgamisation on the part of representatives and leaders of economy, autarchy and limitation
of markets—these will not help us; we can be helped only by a revival of private mitiative, by
the restoration of the competitive capacity of Danzig economy which you prevented me from
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